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Brexit in 2020 = Transition

… but to what?

Implementing the Withdrawal Agreement… and the
Protocol on Ireland/Northern Ireland
Negotiating the UK-EU ‘partnership’: free trade
agreement … and more?
An extendable transition: one or two year extension
possible… before 1 July 2020

Implementing the Protocol on Ireland/Northern Ireland
Formalities, Checks and Controls on the Movement of Goods between Northern
Ireland and the rest of the UK

Implementing the Protocol on Ireland/Northern Ireland
Four Sets of Decisions for the UK-EU Joint
Committee
1. Goods: which goods are to be exempted from tariffs on
entering Northern Ireland from the rest of the UK –
which goods are not ‘at risk’ of onward movement into
the EU?
2. Fish: conditions under which fish and ‘other aquaculture
products’ can enter the EU’s customs territory
3. Agriculture: level of permissible agricultural subsidies
the UK can make available to producers in Northern
Ireland
4. Practical working arrangements for EU officials involved
in the implementation of the Protocol

Issue for UK
Government:
What level of
involvement for
Northern Ireland in
the Joint
Committee,
Specialized
Committee and
Joint Consultative
Working Group?

Negotiations on the post-transition UK-EU Relationship
UK: “The Government wishes to see a future
relationship based on friendly cooperation between
sovereign equals … It cannot therefore include any
regulatory alignment, any jurisdiction for the CJEU… or
any supranational control in any area… This points to a
suite of agreements of which the main elements
would be a comprehensive free trade agreement
covering substantially all trade… agreement[s] on
fisheries… internal security… areas such as aviation or
civil nuclear cooperation” (HCWS86, 03.02.2020)
EU: “The scope of the partnership envisaged in this recommendation is comprehensive [and] includes all areas of interest outlined in the
Political Declaration: trade and economic cooperation, law enforcement and judicial cooperation in criminal matters, foreign policy, security
and defence, participation in Union programmes and thematic areas of cooperation. The Commission stands ready to achieve as much as
possible of this during the transition period” – Draft EU Negotiating Directive, 03.02.2020
EU: “The negotiations of the envisaged partnership should be premised on the effective implementation of the Withdrawal Agreement and
of its three Protocols. In this context, the envisaged partnership should continue to protect the Good Friday or Belfast Agreement reached on
10 April 1998 by the United Kingdom Government, the Irish Government and the other participants in the multiparty negotiations in all its
parts, in recognition of the fact that the peace process in Northern Ireland will remain of paramount importance to the peace, stability and
reconciliation on the island of Ireland” – Draft EU Negotiating Directive, 03.02.2020

** Agreement needs to be agreed and ratified before 31 December 2020 **
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1. Potential change after 2020
(end of transition)
2. Diverging from the EU, not the
UK  future relationship is
decisive
3. Using Article 11 Protocol
Ireland/Northern Ireland as a
bridging mechanism?

Main paradigms of the future economic relationship
Degree of market
access

Intensity of level
playing field

Governance

Guiding paradigm

Non-discrimination
only, MFN applies fully

None

Joint Committee,
arbitration, trade
remedies

WTO (now called
Australia)

Non-discrimination
only, MFN with
exceptions, zero or
reduced tariffs,
regulatory cooperation

Chapters on
environmental
protection, labour
rights, public
procurement and
subsidies

Joint committee,
arbitration, trade
remedies potentially
investor protection
court

CETA , see also
Armenia (although in
EU neighbourhood

Market access in
selected areas ,
commitments to
harmonise with EU (or
maintain
harmonisation)

Chapters as above,
plus dedicated
maintenance of specific
EU standards

Joint committee,
arbitration, ECJ retains
autonomy to interpret
those clauses with
resemble EU law

EU’s neighbourhood,
e.g. Ukraine, Moldova,
Georgia

Ambition for services
• 32: “level of liberalisation in trade in
services going beyond (…) WTO
commitments” 33: under GATS V this
means substantial sectoral coverage over
all modes of supply. However, limited to
ban discrimination, and subject to
“exceptions and limitations as
appropriate”, in particular governmental
activities, audio-visual services, and
services of general interest. 34: market
access under host state rule
• 39: regulatory cooperation to be voluntary,
aims to negotiate framework for
recognition of professional qualifications

Ambition on person mobility
53 Visa-free travel for short term stays on
basis of reciprocity and non-discrimination
54 Special vias for research, study, training
and youth exchange
55 Social security coordination in view of
future movement of persons
56 CTA to continue, if not inhibiting Ireland’s
compliance with EU law (i.e. no better
conditions for UK citizens in Ireland than for
EU citizens)
35 Entry and temporary stay of natural
persons for business purposes in defined
areas – but parties may apply national
requirements regarding entry and stay
without nullifying benefits from envisaged
partnership. EU working conditions and
workers’ rights apply

Last week’s MAC
report notes a
26% decrease of
EU 26 migrant
workers in
Northern
Ireland from
2016-2019
(down to 40,000
from 54,000 )

NISRA

Is there any foothold in the Protocol
Ireland/Northern Ireland to go further?
• Article 11 (1): stresses the areas
highlighted in the 1998 Agreement,
which include service-related fields:
health, transport, tourism,
telecommunication, broadcasting
• Article 11 (2) requires the Joint
Committee to “keep under constant
review the extent to which the
implementation and application of this
Protocol maintains the necessary
conditions for North-South cooperation”.
Upon recommendation of the
Specialised Committee, it may make
appropriate recommendations…
•  expansion of the Protocol is not
excluded, but requires consent of all.
•  unlikely to happen during negotiation
of future relationship
MAC report 1/20, no 8.22 – quoted as stake holder reaction
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1. What changes during the
transition?
2. A full domestic legislative
agenda
3. Environment in the future
relationship

1. What changes during the transition period?
“Virtually nothing
will change for
businesses or for
the public” NL
Government,
2020

Hilson, 2018

2. A full domestic legislative agenda
1.Agriculture Bill
2.Environment Bill
3.Fisheries Bill

....And what about Northern Ireland?

3. Environment in the future relationship
Profound disagreement
between UK and EU on level
playing field requirements –
need and practicalities.
UK’s approach is
environmental ambition,
built on political
commitments not legally
binding certainties
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